10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ben Caldwell

I N THE COURT OF COMMON PLEAS
FOR THE STATE OF SOUTH CAROLI NA
HORRY COUNTY

DEPGCSI TI ON OF BEN CALDWELL
JUNE 18, 2025

TI DEWATER PLANTATI ON COVWUNI TY ASSOCI ATI ON, | NC.,

Plaintiff,

VS. CASE NO 2021- CP-26- 04599

SUZANNE N. NORTON, Individually; KENNETH R
NORTON, Individually; SUZANNE N. NORTON, As
Trustee of the Suzanne N. Norton Living Trust
Dated May 8, 2012; and KENNETH R NORTON, As
Trustee of the Kenneth R Norton Living Trust
Dated May 8, 2014,

Def endant s.
Tl MVE:; 10: 03 AM
LOCATI ON: BELLAMY LAW FI RM

MYRTLE BEACH, SOUTH CARCLI NA

REPORTED BY: MACKENZI E ALLEN
CLARK BOLEN
CHARLESTQON, SC 29407
843-762-6294
WAV CLARKBOLEN. COM
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APPEARANCES

ON BEHALF OF PLAI NTI FF:

COPELAND STAI R VALZ
BY: TAYLOR CARY

40 Cal houn Street
Suite 400

Charl eston, SC 29401

ON BEHALF OF DEFENDANTS:
BELLAMY LAW FI RM
BY: HOWELL BELLAMY

1000 29t h Avenue North
Myrtl e Beach, SC 29577

Al so Present: Cathy Wis
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BEN CALDWVELL,
havi ng been first duly sworn, was exam ned and

testified as foll ows:

EXAM NATI ON
BY MR BELLAMY:
Q Ben, | think we've nmet before. It's
been a whil e.
A.  Unh- huh.
Q But ny nane is Howell Bellany. [|'m an

attorney with the Bellany Law Firm And |
represent essentially Ken and Suzanne Norton.

And this is a lawsuit that was brought by the
associ ation and civil action nunber
2021- CP- 26- 04599 and that the Ti dewater
Plantation essentially in this lawsuit is seeking
declaratory judgnent relief and they're also --
we're seeking an injunction. And it deals wth

t he construction on the Nortons' |ots, which are
507 and 508 [sic].

And one of the issues are -- is that --
one of the remaining issues in the case i s what
Is the building height, is it 41 or 42. And in
order to determ ne what the maxi num height is, do
you neasure it fromgrade, or do you do it based

upon what the flood elevation level 1s for

Clark Bolen, Inc.
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that -- in that floodplain for that |Iot and then
1 foot above that and then between the --
nmeasuring fromthe first certified floor |evel up
to the mdpoint between the eave and the hi ghest
poi nt of the roof.

That's kind of where we are. That's
what your -- essentially your deposition is
about .

A Al right.

Q And | think you and -- | deposed you
think -- it's been a while. Mybe about '17,
'18. About the -- it was Tilghnman Beach
Racquet bal | | awsuit.

A.  Yes, | renenber. Over building
mai nt enance, for the nost part. Yes, | renenber.

Q But as an officer of the court, |'ve got
-- |1 need to kind of go over sone rules of the --
pursuant to the Rules of G vil Procedure that
when -- obviously your deposition is being
recorded by the court reporter, MacKenzie. So if
| ask a question, | need you to respond verbally
yes, no, and you can explain. Shaking your head
up or sideways, you know, nonverbal, the court
reporter can't record it.

And if | ask a question, please let ne

Clark Bolen, Inc.
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finish it. | know you may anticipate where |I'm
going -- so that we don't talk over each other.
And the other thing that | wanted to -- al so one
of the -- if | ask a question and you answer it,
you woul d agree that obviously -- that you
under st ood ny question?

A. Correct.

Q And if at any tine --

A. | under st and.

Q And when |I'm asking you, | want your
answers to be conplete. And if you need to | ook
at any docunent to refresh your nenory, please
ask me. |If | have the docunent, I'll hand it to
you and let you reviewit. |'mnot one of those

attorneys that says, "Answer ny questions first,

and |'ll show you the docunent l|ater." But I
want to --

A. | refer to the docunents a lot in ny
daily job. | don't typically rely on nenory to

answer some questions, because the zoning
ordinance is rather lengthy, and | don't deal
wth the entirety of it on a daily basis.

Q R ght.

AL So | do refer to docunents a | ot when |

-- before | answer questions.

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ben Caldwell

Q And Defendants' Exhibit 1 to your
deposition is a letter that we sent to you
regardi ng your Notice of Deposition. And then
Exhibit Ais where we specifically requested
certain docunents.

(Def endants' Exhibit No. 1 was
mar ked for identification.)

Q And pursuant to our subpoena, you did
produce those docunents today. And ny paral egal,
Tracy, is essentially copying themright now.
But that is -- Defendants' Exhibit 1 to your
deposition is your Notice of Deposition and
Subpoena?

A. R ght.

Q And pursuant to attachnent A of the

subpoena, you did produce docunents, for the

record?
A. | did. | did not have sone of the
t hi ngs requested on here. And | -- | just didn't

have them Like a rate schedule or a curricul um
vitae.

Q Sone of that may be -- ny paral egal may
have attached sonething that was nore -- you are
probably an expert. But |I'msaying it's for an

expert regarding a party expert for the

Clark Bolen, Inc.
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plaintiffs or defendants.

A. | gave you what | had.

Q That's all | can ask.

(Defendants' Exhibit No. 2 was
mar ked for identification.)

Q Ben -- is it all right to call you Ben?
Is that all right?

A Yes.

Q Ben, 1've handed you what's been marked
as Defendants' Exhibit 2 to your deposition.
This is an appeal that you filed |I think back in
-- | think it was filed on August 7, 2021. And
you signed it; is that right?

A | did not file the appeal. A nenber of
the Tidewater Plantation Conmunity Associ ation
Desi gn and Review Board filed the appeal of ny
deci si on.

Q | apologize. This is your response --

A. Staff report.

Q Yeah.

A. Yes, sir.

Q Now, what 1'd like you to do is -- for
the record is to publish that second paragraph,
and then I'll have sone foll ow up questions.

A.  Wihat would you like ne to do?

Clark Bolen, Inc.
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Q Just read it into the record.

A, kay. Were it starts, "All
properties"?

Q Yeah.

A. "All properties in the city have a
maxi mum height limtation that is regul ated by
t he zoni ng ordi nance. The way hei ght is neasured
varies by whether or not a property is located in
a flood zone or not. When a property is |ocated
in a flood hazard zone (4628 South Island Drive
Is located within a flood hazard zone) the height
s measured fromthe first finished floor to the
m dpoi nt between the ridge of the roof and the
eave.

"I'n Tidewater Plantation, the building
hei ght is capped at 42 foot at the peak of the
roof. If a property is located in a flood hazard
zone and in Tidewater, | neasure the distance
fromthe first finished floor (at |east 1 foot
above the flood zone) to the peak of the roof.

"Section 23-106 is located in the
general and supplenental section of the zoning
ordi nance and applies to all zoning districts
unl ess an ordi nance (Ti dewater Plantation PDD)

specifically states sonething contrary to what is

Clark Bolen, Inc.
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stated in 23-106. What is different in Tidewater
Is that the text reads to the peak and not to the
m dpoi nt |ike nost zoning districts" -- or "nost
districts." |I'msorry.

"The rest of 23-106 still applies to
where the 42 foot is neasured from \Wen a
property is located in a flood hazard zone in
Ti dewater, the height is neasured fromthe first
finished floor to the flood hazard el evati on" --
"above the flood hazard el evation to the peak of
the roof. Included in section 23-106 are
exceptions to height.

"The Nortons explained to ne that they
needed the cupola to access the roof. Since the
cupol a does not occupy nore than 15 percent of
the roof area, | determ ned that the cupola was a
necessary nechani cal feature that woul d not

factor into determ ning the overall building

hei ght . "
Q Is that still your opinion today?
A Wll, | don't really know how to answer

that, because it was ny opinion prior to the
appeal. And the Board of Zoning Appeals didn't
agree wwth nmy opinion that the cupola was a

necessary nechanical feature. So in going

Clark Bolen, Inc.
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forward, if a cupola was part of a roof that
ext ended above the maxi mum height, | would
probably nmake the determnation that it wasn't a
necessary nechani cal feature.

Q Now, let ne just say that that issue has
ki nd of been resol ved because the Nortons did not
choose to file an appeal to the circuit court.

So --

A.  Ckay.
Q But with respect to -- is it still your
opi ni on today that 23-106 still applies to the

Nortons' property as far as how to neasure the
maxi mum hei ght ?

A. Yes. That wasn't part of the appeal.
The appeal was just whether or not that cupol a
was a necessary nechanical feature. |If a

nei ghboring lot wanted to try to obtain a

building permit, | would look at it the sanme way
as | |looked at this one and how | woul d neasure
hei ght .

Q And you woul d neasure hei ght by first
determ ni ng what the base flood elevation is.
And | think --

A. Yeah. W receive a -- |I'msorry.

Q CGo ahead.

Clark Bolen, Inc.
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A. W receive an elevation certificate.

And our building departnent requires that the
first finished floor be at |east one -- they call
it freeboard foot above whatever that flood zone
Is. So | would nmeasure fromthat first finished
floor in Tidewater to the peak of the roof.

Q And, Ben, | think that -- and correct ne
if I"'mwong. But | think that the fl ood
el evation -- base flood el evation was either 11
feet or 12 feet?

A. | don't know.

Q Well, whatever it was, if it's 11 feet
or 12 feet, it's 1 foot above that is the first
certified floor level. And then you neasure up
to -- at |east per 23-106, you neasure up to the
m dpoi nt between the eave and the highest point
of the roof?

A. GCenerally. If it was a | ot el sewhere
in, say, an R1 zoning district, we would neasure
to the m dway point because that's how height is
measured i n our zoning ordinance. Wat is
speci al about Tidewater is they -- when the
docunment was created for the PDD, they specified
where you neasure to. So | used a conbi nation of

the all owance to neasure fromthe first finished

Clark Bolen, Inc.
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fl oor when you're in a flood hazard zone to the
peak in this case, because it's defined that way
in the Tidewater PDD.

Q Is it Tidewater's position at |east -- |
want to clarify this. But first, let ne ask you
this. Under section 23-106, when you're not in a
fl oodpl ain, the neasurenent is -- you neasure --

t he height of the building shall be neasured from
t he nmean el evation of the finished grade at the
front of the building or structure to the

m dpoi nt between the eave and the highest point

of the roof?

A. That is correct.

Q That's how you neasure when you're not
in a floodpl ai n?

A. Right.

Q Now, as far as in the Nortons' case
because they're in a floodplain, you would not
neasure fromthe -- you wouldn't neasure fromthe

mean el evation of the finished --

A. In the average finished grade at the
front of the house, | would not nmeasure from
t here.

Q Ckay.

A. | would neasure fromthe first finished

Clark Bolen, Inc.
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floor if the honme was in a flood hazard.
(Defendants' Exhibit No. 3 was

marked for identification.)

Q Ben, the court reporter has handed you
what's been previously marked [sic] as
Def endants' Exhibit 3 to your deposition. This
Is the original PUD agreenent that was filed with
Horry County on April 30, 1992. And what |'m
going to ask you -- to just briefly review the
13 pages. And ny question are -- so |'m assuni ng
you're reviewwng them |Is there anything in the
original PUD agreenent between the Cty of North
Myrtl e Beach and the Southern Land and Col f
Conpany on behalf of the Tidewater Golf Cub &
Plantation that tal ks about building in a
fl oodplain? That's the first question.

The second thing is: is there anything
in the original PUD agreenent that specifically
and intentionally excludes the application of
23-106 from properties |ocated in South Island
Plantation [sic]?

M5. CARY: bjection to the form
A. On South Island Drive?
Q  Yeah.
A.  As |I'mreading through here, could you

Clark Bolen, Inc.
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pl ease repeat --

Q Sure.

A. -- your questions that you asked ne to
try to find in here?

Q Sure. The first question is: is there
anything in the PUD agreenent, Exhibit Nunber 3
-- original PUD agreenent filed on April 30th of
1992 -- or '93 [sic] that specifically addresses
building in a floodpl ain?

A. Ckay. | have not found anything yet on
t hat .

Q Ckay. |If you do, I'Il be surprised, but
| have to ask you anyway.

A. | do not find anything about fl ood
hazard zones in this docunent.

Q So for the record, you' ve had an
opportunity to revi ew Def endants' Exhibit Nunber
3, which is the original PUD agreenent?

A | did.

Q And were you able to locate any specific
I nformati on or | anguage that dealt wth buil ding
in a floodplain in the -- within the PUD district
or in any of the sub associations that conprise
the PUD district of essentially Tidewater Golf &

Club Pl antati on?

Clark Bolen, Inc.
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A | didn't find anything about the fl ood
zone.

Q Wat | want to do nowis -- Ben, | want

to take you to the first page of the --
Def endants' Exhibit 3, PUD agreenent. And under
section 1 master site plan, let nme direct you to
subpar agraph A2. And then take a mnute to read
t hat .

A A2?

Q Yeah. And if you would publish that for
t he record.

A. "Al future devel opnent for the project
shall conformto the standards descri bed herein.
Each phase shall require prior approval by the
city. Approval of the planning comm ssion, city
council, and any other regul atory agenci es nay
al so be necessary. Review shall be as stated in
sections 9 and 10 of this agreenent. Anything
not covered in this docunent shall be governed by
the city zoning ordinance in section 8 of this
agreenent . "

Q So specifically the PUD agreenent,
Exhibit 3 to your deposition, does not cover or
speak to building residential -- residential

construction in a floodplain?

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ben Caldwell

A. No, it does not.

Q Let ne then refer you to -- let's go
to -- what | want to do is direct you to
section 8. It's titled Gty Regul atory Power.
And it's on page 11 of 13. And I'll publish this
for the record. Section 8, city reqgqulatory power
provides -- or, "The Gty maintains all
regul atory powers as provided by law. This
agreenent does not preenpt any |and use
regul ations not specifically and intentionally
changed by this agreenent."

Did | read that correctly?

A.  You did.
Q Is there anything in this agreenent that
specifically speaks to -- that section 23-106 is

not applicable regarding residential construction

in the -- as far as in the floodplain in South
| sl and?
A. I'msorry. Can you repeat that?

Q |Is there anything in the PUD agreenent,
Exhi bit Nunber 3 -- Exhibit 3 to your deposition,
that specifically and intentionally nullifies or
preenpts the application of 23-106 as it would
apply to residential construction in a floodplain

in the PUD?

Clark Bolen, Inc.

18



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ben Caldwell 19

A. No. | believe section 8 bolsters that
| dea, that general supplenental does apply to
t hese properties.

Q R ght, right. That would be ny opinion.
Specifically -- let nme restate it. The argunent
is is there's nothing in the PUD agreenent that
specifically nullifies section 23-106 regarding
residential construction in a floodplain,
specifically on lots 407 and 408 that are owned
by the Nortons. Do you agree with that?

M5. CARY: (bjection to the form

A. | agree wth that, yes.

(Defendants' Exhibit No. 4 was
mar ked for identification.)

Q Ben, that's Exhibit Nunber 4 to your
deposition. That was the building permt that
was approved by the Gty of North Myrtle Beach
regardi ng the construction on lots 407 and 408
whi ch were owned by the -- Ken and Suzanne Norton
or the trust. Do you agree with that?

A Yes.

(Defendants' Exhibit No. 5 was
marked for identification.)

Q Ben, this is Exhibit Nunber 5 to your

deposition. Ben, those are the plans -- the

Clark Bolen, Inc.
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draw ngs and plans. And | think there's sone --
probably engi neering plans. But those are Felix
Ayres' plans regarding the -- show ng the

el evations and other relevant information
regardi ng the construction of Ken and Suzanne
Norton's house on lots 407 and 408.

And ny specific question is: were those
the plans that -- take a mnute to review them --
t hat were approved by the Gty regarding the
residential construction on the Nortons'
residential lots, 407 and 4087

A. It appears the cupola is still on these
plans. And | was under the inpression that that
was not going to be built.

Q R ght, right.

A. But these are, fromnenory, the plans --

Q That were --

AL -- that we reviewed initially for the
construction of this hone.

Q And | think the planning departnent --
t hey were approved by you-all in accordance with
the permt in -- | think back in 20207

A. The understandi ng was that the cupol a
was not going to be part of the construction.

Q R ght, right.

Clark Bolen, Inc.
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A. R ght.

Q Now, what's happened now is we're going
to submt a revised set of plans. They're going
to renove the cupola where it currently is on the
plans and bring it under the 42 feet. But the
point I'mtrying to make is: initially when the
building permt was issued to the Nortons, it was
| ssued in accordance wth those plans?

A. Correct.

Q And that plans, they were prepared by --
the architectural plans that were prepared by
Felix Ayres clearly show that he utilized the
nmet hodol ogy in 23-106 as to neasure the maxi num
bui | di ng height in a floodplain. Do you agree
with that statenent?

A.  You know, | can't read these nunbers.
But in ny own neasurenent in review ng the
docunents, | neasured fromthe first finished
floor to the peak of the roof.

Q You didn't neasure it fromthe grade?

A. | did not, no.

Q Aside fromthe cupola issue, Ben, to
your know edge, is there anything else wong with
the plans fromthe Gty's standpoint?

M5. CARY: Object to the form

Clark Bolen, Inc.
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A.  From a zoni ng standpoint --

Q Zoni ng perspecti ve.

A. -- 1 don't believe there is anything
el se wong with the pl ans.

Q Just the one thing that was -- the
appeal regarding the cupola not being a necessary
mechani cal feature?

A Yes.

(Def endants' Exhibit No. 6 was
mar ked for identification.)

Q Ben, the court reporter just handed you
what's been previously narked as Defendants'
Exhibit 6 to your deposition. For the record,
this is article VII, general suppl enental
regul ations. And under the heading, it provides,
"This regulation set forth in this article
clarify, supplenent, or nodify the district
regulations in article Il of this chapter.”

Did | read that correctly?
A Yes.
Q And what you're talking about is

district Il of -- article Il of chapter 23,
correct?

A. Correct.

Q And that refers to -- as far as -- it

Clark Bolen, Inc.
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tal ks about -- I've got a copy of it.
(Defendants' Exhibit No. 7 was
marked for identification.)

Q Ben, what |'ve got -- what's been
previously marked as Defendants' Exhibit 7 to
your deposition. This is article Il of the
zoning districts and dealing with regul ati ons.
And it's section 23-16 [sic]. And then it's got
t he headi ng Zoning Districts. And including
t hose zoning districts -- and those zoning
districts would include the PUD, is that correct?

A. That's correct.

Q And ny question is: is article VIl the
general suppl enental regulations, including
23-106, that they clarify, supplenent, and nodify
the district regulations, including article Il of
chapter 23 which has been previously marked as
Exhibit 7 to your deposition? Do you agree with
t hat statement?

A. | do.

Q Ben, is there anything in Exhibit 6 and
Exhibit 7 to your deposition that in any way
limts the application of section 23-106 with
respect to the Nortons' properties |located in a

floodplain and the -- | guess in the South |sland

Clark Bolen, Inc.
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area of the PUD, so to speak?

A | don't think there's anything in
Exhibit 6 or 7 that would [imt that. But |
woul d say that because hei ght was defined in the
Ti dewater PDD, | used a conbi nation of what's
all owed in general supplenental for building
hei ght where you neasure fromthe first finished
floor usually to the m dway point between the
ri dge and the eave.

Q Right.

A. | neasured fromthe first finished floor
to the peak using a conbination of both the
zoni ng ordi nance general supplenental and the

Ti dewat er PDD.

Q But there's nothing that would -- in
this -- in Exhibit 6 and 7 -- nmy question is --
that would Iimt the application -- | understand

how you applied it.

A.  Ckay.

Q But it wuldn't limt the application
23-106 in its entirety? Do you see what |'m
sayi ng?

M5. CARY: bject to the form

A. | do.

Q You can answer that.

Clark Bolen, Inc.
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A. | agree.

Q There's not anything that woul d
elimnate any -- fromsection -- section 23-106
inits entirety?

A. | don't believe so, no.

Q At |east our experts and the case
| awyers and our -- |awers, engineers, and
architects seemto agree with ne on that.

M5. CARY: (Objection to the form

Q Ben, per the PUD agreenent, the nmaxinmum
bui | ding height in South Island woul d be 42 feet.
Do you agree with that?

A. | agree wth that.

Q To your know edge, the PUD has not been
anended by the Gty and/or the Tidewater
Associ ation -- Tidewater Board and/or Association
to further restrict it from42 to 41, to your
know edge?

A. Not to ny know edge. | have heard that
t hey have a maxi numof 41. But | don't recognize
It as a maxi rum because | don't see it in a PDD
docunent.

Q R ght, right. And per the PUD
agreenent -- and the PUD controls over any -- as

far as any architectural review board standards

Clark Bolen, Inc.
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and regulations -- as far as -- if the Gty --
excuse ne. Let ne back up and restate that.
| f the association wanted to limt it
fromd42 to 41, they do have the -- a renedy as --
t hey woul d have to anmend the PUD in order to do
that, which the Gty would have to agree to it.
And they woul d have to have public hearings, and
t he pl anni ng departnent would have to sign off on
it. But they would have to go that route as
opposed to -- basically neaning their own
| ndi vi dual docunents which the Gty didn't
approve?
M5. CARY: bject to the form
A. | wuld say that the Gty and nyself, if
| was reviewing the plans froma zoning
perspective, would go by the -- by what the PDD
docunent clains as the height. That could be
amended by anyone in Tidewater. It could be
attenpted to be anended by anyone in Tidewater or
the board. |If they wanted to anend the PDD
docunent to | ower the building height, that woul d
be the process, going through the planning
conm ssion and city council. But as of today, we
recogni ze the PDD docunent 42 foot as the height

limtation.
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Q You thoroughly answered ny question.
Thank you. Ben, you are the zoning director for
the City of North Myrtle Beach, correct?

A.  Zoning adm nistrator, yes.

Q Zoning admnistrator. And how | ong have
you held that position?

A.  Since 2020.

Q And would you briefly for the record
descri be what your duties and responsibilities
are as the zoning admnistrator for the City of
North Myrtle Beach?

A. Admnistering, interpreting, and
enforcing the zoni ng ordi nance.

Q Wiich would include the PUD between the
City of North Myrtle Beach and Ti dewat er
Pl ant ati on?

A. Yeah. The PDD is a zoning designation.
And it's unique. Each one is unique. Each PDD
within the city is unique. They have their own
devel opnent standards, their own requirenents.
They are unique. And it is part of ny
responsibility to review the new construction in
t hose PDDs and ensure that they neet the m ni num
st andards of the PDD.

(Defendants' Exhibit No. 8 was
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mar ked for identification.)

Q Ben, I'"'mgoing to hand you what's been
mar ked as Defendants' Exhibit Nunmber 8 for your
deposition. For the record, this is an e-nai
exchange between Cathy Weis and M ke Mahaney.
And | think he was the fornmer city nmanager wth
the City of North Myrtle Beach. AmI right about
t hat ?

A. You are.

Q And what I'mgoing to ask you to do is
where it says -- just publish the part that --
with Mke. | think this is on -- this e-mail is
dat ed Tuesday, June 22, 2021. And M ke Mahaney
and -- | think wote -- and if you would publish
that for the record, and then I'll just follow up
wi t h questi ons.

A. Sorry. | started reading it while you
wer e tal ki ng.

Q That's okay.

A. \Where do you want ne to start?

Q \Were it says, "Cathy, we" --

A. "Cathy, we wll have the plans, and
staff will go over your questions in detail. To
hel p, bel ow are our general procedures and

staff's analysis of the situation. See you
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t onorr ow.
"We nornmally nmeasure height to the

m dpoint of the roof. But in Tidewater PDD, it
Is to the peak, and it is neasured in flood zones
fromthe first finished floor. Further,
architectural projections can exceed that hei ght
i f they are | ess than 15 percent of the roof
area. The cupola on the plans exceeds the
42-f oot height, but it constitutes [ess than 15
percent of the roof area. The plan conforns with
our ordi nances."

Q At the tine that he wote that e-mail to
Cat hy, obviously -- | don't think there was an
appeal at that point regardi ng whether the cupol a
was a necessary nechanical feature. But
essentially what he's stating in the -- in his
response to Cathy -- because she's inquiring
about neasuring maxi mum height in a flood zone.
But essentially his analysis is pretty nuch the
sane as your analysis. Wuld you agree with
t hat ?

A. | would say that soneone probably
e-mailed the city manager, M ke Mahaney, that
paragraph that starts, "W nornally neasure

hei ght . "
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Q Right.

A.  And he copi ed and pasted and responded
to Cathy. That's ny assunption. But | don't
think that | wote that.

Q No, no, no. |'mnot saying you wote
that. Cbviously he adopted it. He didn't wite
it. M ke Mahaney adopted that when he published
it to Cathy. M question is, Ben, is that -- as
far as what the -- his adoption of what he's
sayi ng of how you do it, you know, as far as how
you measure maxi mum roof hei ght or buil ding
hei ght in a floodplain, his analysis of how you
do that is simlar to what your analysis was and
your reply to the appeal ?

A. | would agree wiwth how he is respondi ng
to Cat hy about our procedure and neasuring
bui | di ng hei ght.

Q What I'msaying is he's consistent with
-- as far as what your opinion was?

A Yes.

Q About how to neasure the buil ding hei ght
in a floodpl ain?

A. Yes.

(Defendants' Exhibit No. 9 was
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mar ked for identification.)

Q Ben, I'"'mgoing to hand you what's been
previously marked as Exhibit 9 to your
deposition. This is part of the production --
docunment production. And |I'mnot going to go
through all of it. But | would -- but obviously
you produced it because it may be relevant as far
as the Nortons' case.

|s there anything in here -- | just want
to -- if | can get clarification on why you
I ncl uded this as part of your production.

A. Last week | was asked by soneone from
your office -- and | forget her nane.

Q Tracy probably.

A.  -- Tracy through e-nmail that you would
| i ke a copy of the building permt. And that's
what | printed out here.

Q I'mgoing to go ahead and just -- and
that's what you produced. That's a building
permt that you produced pursuant to our subpoena
and docunent production. |'mjust going to go
ahead and -- that's the -- for the record, that
Is the building permt docunent initially that
you had produced pursuant to your subpoena that's

mar ked as Defendants' Exhibit 9. AmI| correct on
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t hat ?
A.  You are.
Q I'mjust going to nake that a part of

the record. Ckay?

A ay.
Q I'mnot going to go through all of it
with you. But | just want to -- yeah, as part of

your deposition.
(Defendants' Exhibit No. 10 was

mar ked for identification.)

Q Ben, the court reporter, MacKenzi e, |ust
handed you what's been previously nmarked as
Def ense Exhibit 10 to your deposition. That's
part of your docunment production pursuant to the
subpoena. And | think those are the e-mails that
are in your file that relate to -- as far as the
permtting, plan approval, and as far as the
future construction work on the Nortons'
properties |located on |lots 407 and 408 in South
| sl and?

A. So far it appears that that is correct.

Q And if you could flip through that
exhi bit, Defendants' Exhibit 10, and just confirm
those are the e-mails that you produced pursuant

to the subpoena. And then what I'll do is just
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go ahead and nake them a part of the record.

A. Al of the e-mails | see in here are
relating to the Norton case and their hone. And
there's al so an agenda fromthe Board of Zoning
Appeals in here that was not an e-nuail.

Q That was part of their -- | guess their
appeal ?

A.  Yeah, that was part of the appeal. And
then there's the staff report that's part of the
appeal, the decision of the board on the appeal,
notions for the appeal signed by our Board of
Zoni ng Appeal s nenbers. There's the deci sion
| etter sent to Tidewater. | believe that was via
mail. And then another e-mail from-- pertaining
to the Norton case. And a FO A request from
M. Norton asking for the Tidewater appeal
i nf or mati on.

Q Ben, what I'"'mholding is what's been
previously marked as Defendants' Exhibit Nunber
11.

(Def endants' Exhibit No. 11 was
marked for identification.)

Q This is a part of your docunent
production pursuant to our subpoena. And this

docunment usually deals with the appeal process,
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deci si on, correspondence, so on and so forth that
you produced. |If you would just, Ben, confirm
that for the record.

A. Yes, that's correct. Uh-huh.

MR, BELLAMY: Taylor, | just want
to go ahead and nmake -- | think exhibits --
Def endants' Exhibit 9, 10, 11, which are -- as
far as the docunent production pursuant to the
subpoena, just make this a part of this
deposition.

M5. CARY: (Nodded.)

(Defendants' Exhibit No. 12 was
marked for identification.)

Q Then the -- Ben, this last thing | want
to ask you about, this is Defendants' Exhibit
Nunmber 12. We've already kind of discussed your
reply to the appeal process, but | included the
appeal application. And if you flip to the
second page, | have sone questions. But the
appeal application is filed by JD Jeffers. And
he was, at the tine, the DRB chairman for
Ti dewater Plantation. And if you look to their
grounds on the back -- | think it's the third
page.

A. Yes. | see what they are saying -- what

Clark Bolen, Inc.
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M. Jeffers is saying is the grounds for appeal.

Q R ght. And the grounds for appeal, the
DRB di d not appeal as far as the maxi num buil di ng
hei ght arguing that it's 41 instead of 42 feet.
They didn't appeal that?

A.  That was not appeal ed.

Q And as far as the grounds for appeal,
the DRB for Tidewater Plantation did not appeal
how you neasure maxi mum height in a floodplain.
They're arguing you have to neasure it from
grade. Qur position is, is that pursuant to
23-106, the Nortons' position is that you have to
determ ne what the base flood level is, 1 foot
above that, that's the first certified floor.
Then you neasure up to the mdpoint or at | east
-- mdpoi nt between the eave and the roof.

And | think in this particular case,
because of their docunents indicating you neasure
to the peak, instead of to neasuring the
m dpoint, the Gty or the planning departnent --
t he zoni ng departnent approved neasuring to the
hi ghest point of the peak instead of the
m dpoi nt ?

A. That's correct.

Q But for clarification purposes, the DRB

Clark Bolen, Inc.
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did not appeal as far as the issue of how you
nmeasure in a floodplain?

A. | believe they only appeal ed ny deci sion
that the cupola was a necessary nechani cal
feature that wasn't included in the neasurenent
of hei ght.

MR. BELLAMY: Ben, that's all |'ve
got right now Please answer any questions that

Ms. Cary nmay have for you.

EXAM NATI ON
BY Ms. CARY:
Q H, Ben.
A H.

Q M nane is Taylor Cary, and | represent
Tidewater Plantation. | just have a few
guestions for you. Wre you instructed on how to
i nterpret how the PUD agreenent and article VI
of Gty of North Myrtle Beach's zoni ng ordi nances
interact in the manner that you testified about,
or did you performthat interpretati on on your
own?

A. | can't point to a specific situation
where | was instructed on how to do that. But |
wor ked under the fornmer zoning adm nistrator for

15 years. Qur offices are right next to each
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other. And any tine | ever had any question
about how to interpret sonething, | would go to
him He had been the zoning -- by the tinme he
retired, | think it was over 30 years that he was
the zoning admnistrator for the Cty.

He was the zoning adm ni strator when
Ti dewater first cane into the Gty. So he would
have been the only other zoning person to neke
deci si ons based upon how the PDD interacts with
the rest of the zoning ordinances. But it was ny
under st andi ng when | reviewed this plan that the
general and supplenental sections of the zoning
ordi nances apply to all properties wthin the
Cty. And | assune that | got that to that
t hrough conversations with the former zoning
adm ni strator.

Q And who was the former --

A. Paul Blust. Can | add to that
st at enent ?

Q Yeah, of course.

A.  For those 15 years that | worked wth
Paul, | did the -- all single-famly house
review. And | |earned how to do that review
t hrough close work with Paul. So | can't state

exactly that he explained that, but he had to
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have over the years.

Q Ckay. And over the years, you have
assessed proposed hone plans to be built in South
I sl and wi thin Tidewater?

A Yes.

Q And did those hones all begin wth the
measurenment fromthe first finished -- like 1
foot above the certified floor elevation?

A.  Wthout having any of those approved
plans in front of ne, I would say yes. | applied
t he sane nethod of neasuring building height.

Q And so those hones are conpliant with
section 23-106 of the City of North Myrtle Beach
zoni ng ordi nance?

A. | assune so, Yyes.

Q In Exhibit 2 to your deposition --

A Yes.

Q And it's in that second paragraph that
you read into the record. You state that
section 23-106 is located in the general and
suppl enental section of the zoning ordi nance and
applies to all zoning districts unless an
ordi nance in parentheses, Tidewater Plantation
PDD, cl osed parent heses, specifically states

sonething contrary to what that is stated in
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23- 106.
My question is: doesn't the Tidewater

PDD state sonething contrary in section 3D of the
PUD regardi ng how all of the building heights
shoul d be neasured?

MR, BELLAMY: (Cbject to the form
You can answer.
And that woul d be on page 5 of the PUD.

Wul d you like ne to read section D?

O > O

Yeah, you can read it to yourself.

A. "Al front yard setbacks shall be
nmeasured fromthe edge of the 50-foot street
right-of-way. Al building heights are neasured
fromthe uppernost point of the structure to the
average finished grade. (Chimeys are not
i ncl uded in nmeasuring building height in
single-famly structures.) Open spaces as
defined in section 23-109(1) of the North Myrtle
Beach zoni ng ordi nance. "

Q So would you agree that the PDD does
state sonething contrary to section 23-106 --

MR BELLAMY: (Qbject to the form

Q =-- as to how to neasure building
hei ght s?
A. | understand howit's witten in the PDD

Clark Bolen, Inc.
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docunent. But | still believe that section 103
doesn't prohibit houses in the flood hazard area
frombeing as big as houses that are not in the
fl ood hazard area. So I still believe it
appl i es.

Q So what would need to be stated to be to
the contrary in those circunstances?

A. VWhat | neant in that second paragraph of
Exhibit 2 is that | neasured to the peak of the
roof fromthe first finished floor, because
that's how height is defined as bei ng neasured
and determ ned in Ti dewater PDD.

Q And that says uppernost point of the
structure, or is it -- because it's -- because
t he uppernost point of the structure in that
hei ght neasurenent ?

A, Yes, ma'am

Q Is it typical that PUD agreenents do or
do not have how to neasure height in a
f | oodpl ai n?

A. | wuld say that generally height is not
defined as howto neasure in a PDD. It is just
stated what the building height is. And then we
woul d rely on section 23-106 to determ ne howto

neasure that height that is defined.
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Q Sois it unusual that it states how
hei ght i s neasured?

A. | believe so, yeah. | think back to
other PDDs and it's not usually stated how to
nmeasur e hei ghts.

Q And how did you determ ne that height is
nmeasured fromthe peak regardl ess of whether the
property is in a floodplain or not? |Is that from
t hat sentence that -- in section 3D?

A. Yes. | would neasure to the peak
because it's stated in the PDD docunent.

Q Wuld you agree that you can conply with
both section 23-106 regardi ng how you neasure
height in a floodplain and the Ti dewater PUD?

You know, how you neasure all building heights.
Wul d you agree that you can conply with both
measur enent s?

A.  Yeah, | think so.

MR. BELLAMY: |'m kind of confused
by your questi on.

Q Can a hone design plan conply wth
measuring fromthe first finished floor to the
hei ght of the structure at, you know -- within
t he uppernost point of the structure being within

42 feet and being neasured fromall building
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hei ghts neasured fromthe average fini shed grade
to the uppernost point of the structure?

A. The Nortons' house woul dn't have been in
conpliance if | had neasured fromthere.

Q R ght. But could a house --

A.  Yeah, there's houses -- there's other
houses in Tidewater and in other PDDs and ot her
zoning districts that are not in a flood hazard
zone we neasured fromthe average finished grade
to the front of the house to the m dway point.
And | assune all of those ones that we've | ooked
at have been able to be approved.

Q And could they al so be approved --
having their first finished floor 1 foot above
the certified floor elevation and conpli ant
wi t hin being under 42 feet while al so being
conpliant with neasuring fromthe average
fini shed grade uppernost point of the structure?

MR. BELLAMY: Are you talking in a
f | oodpl ai n?

M5. CARY: In a floodplain.

MR BELLAMY: (Qbject to the form

A. | wouldn't neasure it fromthe average
finished grade in a flood zone.

Q R ght, right.
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A 1'd neasure it fromthe first finished
floor. And if it was in conpliance, we would
approve it.

Q Was the building permt, Exhibit 4 to
your deposition, was that building permt
nul lified when the Board of Zoni ng Appeal s
reversed your decision regarding the Nortons'
proposed cupol a?

MR. BELLAMY: (Object to the form

A It's ny opinion that it wasn't nullified
but that we -- that the approved plans for this
application i ssuance would need to be revised to
renove the cupola or get it down to the maxi num
hei ght al | owed.

Q And the Nortons would have to submt
honme design plans without a cupola to the Gty in
order to have an active building permt?

A. Revised plans, yes.

Q Did they ever --

A. Yes, or a new building permt. They
coul d have requested to void this one and could
| ssue a new permt based upon revised pl ans.

Q And did they ever submt those revised
pl ans to you?

A.  Not to ny know edge.
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Q Did you ever discuss the Gty's building
codes and requirenents as they relate to
fl oodplains with anyone fromthe Tidewater board
or design review board?

A. | would hope not, because | don't review
buil ding code. Only zoning. | stay in ny |ane.
Q That's what | neant. D d you ever
di scuss the Cty's zoning code and requirenents
as they relate to floodplains with anyone from

t he Ti dewater board or design --

A. | wuld have talked with M. Jeffers.
|"msorry to interrupt. But | believe | tal ked
to M. Jeffers about building height and ny
decision to allow the cupola as a necessary
nmechani cal feature pronpting the appeal.

Q And do you recall when that was around?

A. On these docunents, it has his appeal
t hat was subm tted.

Q So around that tine?

Around 2021, | think.

Ckay.

Sonetinme in 2021.

Yeah, his appeal was June 25, 2021.
Ckay.

o >» O > O »

So it would have been around that tine?
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A. It would have been weeks prior to that
or a nonth maybe.

Q And did you discuss -- and was anyone
el se from Ti dewater --

A | nmean, | believe | was in a neeting

THE WTNESS: |'msorry. Wat's
your name again?

M5. VEIS: Cathy.

THE WTNESS: Cathy. | believe you
were in a neeting wwth the Gty nmanager when this
was di scussed in his conference room | don't
recall anybody else. | don't renenber any nanes.

Q Was that discussing the cupola or how
you neasured hei ght specifically?

A. | believe it was all about the cupol a.

Q Were you aware of a neeting between --
it's Delane Stevens -- that the Tidewater DRB
chairman, M. Jeffers, and the DRB vice chair, Ed
Boyer, had in January of 2021? Wre you aware or
at that neeting?

A. | don't believe | was at that neeting if
there was a neeting between the three.

Q Do you determ ne how to calculate the

base flood el evation for a proposed hone, or do
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you rely upon an elevation certificate?

A.  So our building departnent requires that
certified floor elevation froma surveyor. And
they require that the first finished floor be one
freeboard above that flood hazard area. In
determ ni ng how to neasure -- or in determ ning
hei ght, just look at Felix Ayres' plans which
show what that height is froma first finished
fl oor.

Q You could read the height on those

pl ans - -
A.  Yes, | could.
Q -- when you reviewed themat the tine?
A.  Yeah, | could zoomi n.

Q They're very difficult to read. And
when you -- before you were the zoning
adm ni strator, what was your role?

A. Assistant zoning adm nistrator.

Q And were you the assistant zoning
adm ni strat or when you reviewed the Nortons' --

A | think when | first reviewed them and
first started communicating with them | believe
| was still the assistant. And then at sone tine
during the process, | becane the interim zoning

adm ni strator when Paul retired and then the
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zoning admnistrator after that. But the tine
table of all of the dealings back and forth with
the Nortons, | don't recall the tineline exactly.

Q Has the City of North Mrtle Beach ever
sought to anend the Tidewater PUD to expressly
state how to neasure a proposed structure wthin
a fl oodpl ai n?

A. Not to ny know edge.

Q Do you know why that is that they
haven't done that?

A. The Cty doesn't attenpt to anmend PDDs.
That would be from-- anyone owni ng property in a
PDD could ask to anmend it. The board coul d ask
to anend it, the Tidewater board. But the Cty
generally, to ny know edge, has not initiated

anendnents to a PDD.

Q Is it unusual to -- when you suppl enent
a section -- or supplenent a PDD agreenent with a
zoni ng ordinance fromarticle VI, is it typical

t hat you pi eceneal the zoning ordi nance? Like
you only take a portion of that specific zoning
section?

A. Fromthe general suppl enental
regul ati ons?

Q Yes, yes.

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ben Caldwell

A Yes. It is quite normal to do that.
Quite often. | can give you an exanple. Like
there's things that are allowed to encroach in
the required setbacks in the general suppl enental
section. Like ground-Ilevel patios. |If it's not
nore than a foot off the ground, it can go all
the way to the property line. W interpret that
to nean -- also in a PDDif it doesn't say
ot herwi se, that yes, there, too, a ground-|evel
patio can go all the way to a property |ine.

Q But that section itself deals with nore
than just --

A. It deals nore with just building height,
yes.

Q Cot it.

M5. CARY: | believe those are al
t he questions | have for you.
MR, BELLAMY: |'ve got just a few
fol |l ow up questi ons.
EXAM NATI ON
BY MR BELLAMY:

Q Ben, | want to, again, go back to -- for
you to -- Defendants' Exhibit 3 to your
deposition, which is the PUD agreenent that was

recorded on April 30, 1992. And again, | want to

Clark Bolen, Inc.
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refer you to -- under section 1, master site
pl an, subsection A2. In that |ast sentence of
t hat paragraph, it says, "Anything not covered in
this docunent shall be governed by the Gty
zoni ng ordi nance and section 8 of this
agreenent . "

Did | read that correctly?

A. Yes, sir.

Q And as part of your deposition, you had
a chance to review the original PUD agreenent
pages 1 through 13 and the attachnents. And you
did not find anything in the PUD agreenent that
specifically addressed building within a
floodplain in the South |sland area of Ti dewater
Pl ant ati on?

A. No, | did not.

Q And further, you didn't find anything in
the PUD that specifically and intentionally said
t hat section 23-106 was not applicable to the
construction of lots within a floodplain --
within the floodplain within South Island of
Ti dewat er Pl antation, correct?

M5. CARY: bjection to the form

A. Correct.

Q And essentially, when you -- Ms. Cary

Clark Bolen, Inc.
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asked you about section 3D of the PUD agreenent
where it talks about -- it's titled Devel opnent
Standards. And it's on page 5 of 183.

A Yes.

Q And she specifically indicates that --
where she quotes -- or at |east the | anguage that
she highlights, "Al building heights are
nmeasured fromthe uppernost point of the
structure to the average finished grade."

My point being is, is that that part of
t he devel opnental standards obvi ously can apply
to properties within Tidewater Plantation as far
as the residential construction or building
dupl exes or condom niuns that are not in a
fl oodplain. GCkay?
M5. CARY: (Object to the form

Q As far as that |anguage woul d apply --
because if you go back to 23-106, it indicates
t hat you neasure fromthe nean average grade up
to the m dpoint between the eave and the highest
point on the roof. And so ny argunent is, iIs
that that sentence applies to specifically the
bui |l di ng of particular structures or townhouses,
residential -- for exanple, the different

criteria -- like you've got large | ot

Clark Bolen, Inc.
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single-famly, zero lot single-famly. And if
you flip over, you've got sem -detached or dupl ex
or townhouse.

Regardi ng those particular permtted
uses, that specific | anguage would apply to those
properties that are not in a floodplain as far as
determ ni ng what their maxi mum roof height is.
Wul d you agree with that statenent?

M5. CARY: (Object to the form

A. Could | say -- and you can ask ne a
foll owup question if I"mnot clear or if |I'm not
answering what you're trying to get an answer to.
23-106 general and supplenental allows that
nmeasur enment of building height fromthe first
finished floor in flood zones for single-famly
and dupl ex only, not for townhones or
multi-famly.

Q Right, right. And what saying is -- and
| probably -- let me -- | didn't artfully ask ny
guestion. Wuat |I'msaying is as far as the
application of -- because you notice -- or let ne
put -- put 23-106 asi de.

A. Ckay.

Q Dealing with 3D, devel opnent standards,
where they tal ked about building heights are

Clark Bolen, Inc.
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measured fromthe uppernost part of the structure
to the average finished grade, ny argunent is

t hat specific | anguage woul d apply to properties
or residential construction within the PUD.

Those properties are not located in the

f | oodpl ai n?

A. That is how we woul d neasure buil di ng
hei ght for a single-fam |y or duplex that was not
measured in a flood hazard area.

Q And that's the point of what |I'm saying.
That | anguage is not usel ess |anguage. It does
apply regardi ng residential construction within
the PUD that's not |located in the floodplain. M
argunent is, is that there's -- as you testified
earlier, there's nothing in the PUD -- the
original PUD agreenent that was previously marked
as Exhibit Nunber 3 that deals with construction
within a floodplain?

A. Correct.

Q And when the PUD is pursuant to its own
| anguage and interpretation, when it's silent
regarding a particular standard or regul ati on,
you have to resort to the PUD -- you have to
resort to the Cty's zoning ordinance, correct?

M5. CARY: bject to the form

Clark Bolen, Inc.
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A. Correct.

Q And nore specifically to the zoning
or di nance under section 23-106 dealing wth
article VI, supplenental regulation standards
specifically addresses that point that the PUD
agreenent doesn't address. Do you agree wth
t hat statenent?

A Yes.

Q And as far as the Nortons, you
understand that we're in a lawsuit right now. So
we're trying to litigate the issues regarding
maxi nrum hei ght and how you neasure it within a
floodplain. And to the extent that we're able to
work it out, the Nortons do plan to resubmt the
pl ans regarding the original permt. And
obvi ously they woul d have to conply with renoving
t he cupola as a necessary nechani cal feature.

But to the extent they do that and they
resubmt the plans, the Nortons can still use the
original permt and the revised plans as far as
the City is concerned regarding the residenti al
construction of their house on |lots 408 and 407.
Do you agree with that?

A Wiat | would agree wwth is that froma

zoni ng perspective, | would review the plans the

Clark Bolen, Inc.
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sane as | did before if they were to resubmt at
any tine.

Q Ckay.

A. | don't know about building codes. They
may have changed over the five years.

Q Rght. That's fine.

A. So froma zoning perspective as of right
now, nothing has changed in ny mnd. | would
review it the sane way as before if | were to do
a review.

Q And for the record, they can use their
original permt that they got back in 2020. And
t hen when they submt a revised set of the plans
renmoving the cupola or putting it under the 42
feet, froma zoning standpoint, they would be in
conpliance. Do you agree with that?

A. | would agree that they would need to
reapply. In 2020, we had different building
software. So they couldn't submt the sane
application, but they could apply with our new
portal the sanme plans froma zoni ng perspective
that could gain approval froma zoning
per specti ve.

Q Under the original permts?

A.  The original docunents included in the

Clark Bolen, Inc.
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permt could be approved froma zoning
perspective w thout the cupol a.

Q Thank you.

MR. BELLAMY: | have no further
guesti ons.

M5. CARY: No further questions.

(The deposition was concl uded at
11: 16 AV

Clark Bolen, Inc.
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DEPONENT CORRECTI ON SHEET
|, the undersigned, BEN CALDWELL, do hereby
certify that | have read the foregoing deposition
and wi sh to make the follow ng clarifications
and/ or corrections, if any.

PAGE LINE CHANCE REASON

BEN CALDWELL Dat e
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CERTI FI CATE OF REPORTER
STATE OF SQUTH CARCLI NA
COUNTY OF CHARLESTON

|, MacKenzie Allen, Court Reporter
and Notary Public for the State of South Carolina
at Large, do hereby certify that the witness in
t he foregoing deposition was by ne duly sworn to
testify to the truth, the whole truth and nothing
but the truth in the within-entitled cause; that
said deposition was taken at the tinme and
| ocation therein stated; that the testinony of
the witness and all objections nmade at the tine
of the exam nation were recorded stenographically
by nme and were thereafter transcribed by
conput er-ai ded transcription; that the foregoing
is a full, conplete and true record of the
testinony of the witness and of all objections
made at the tinme of the exam nation; and that the
W t ness was given an opportunity to read and
correct said deposition and to subscribe the
sane.

Shoul d the signature of the w tness
not be affixed to the deposition, the wtness
shal | not have availed hinself/herself of the
opportunity to sign or the signature has been
wal ved.

| further certify that | am neither
related to nor counsel for any party to the cause
pending or interested in the events thereof.

Wtness ny hand, | have hereunto
affixed ny official seal on June 19, 2025, at
Charl eston, Charl eston County, South Carolina.

MACKENZI E ALLEN

My conm ssion expires
August 30, 2029
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                 1                       BEN CALDWELL,



                 2    having been first duly sworn, was examined and



                 3    testified as follows:



                 4                        EXAMINATION



                 5    BY MR. BELLAMY:



                 6         Q.  Ben, I think we've met before.  It's



                 7    been a while.



                 8         A.  Uh-huh.



                 9         Q.  But my name is Howell Bellamy.  I'm an



                10    attorney with the Bellamy Law Firm.  And I



                11    represent essentially Ken and Suzanne Norton.



                12    And this is a lawsuit that was brought by the



                13    association and civil action number



                14    2021-CP-26-04599 and that the Tidewater



                15    Plantation essentially in this lawsuit is seeking



                16    declaratory judgment relief and they're also --



                17    we're seeking an injunction.  And it deals with



                18    the construction on the Nortons' lots, which are



                19    507 and 508 [sic].



                20             And one of the issues are -- is that --



                21    one of the remaining issues in the case is what



                22    is the building height, is it 41 or 42.  And in



                23    order to determine what the maximum height is, do



                24    you measure it from grade, or do you do it based



                25    upon what the flood elevation level is for
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                 1    that -- in that floodplain for that lot and then



                 2    1 foot above that and then between the --



                 3    measuring from the first certified floor level up



                 4    to the midpoint between the eave and the highest



                 5    point of the roof.



                 6             That's kind of where we are.  That's



                 7    what your -- essentially your deposition is



                 8    about.



                 9         A.  All right.



                10         Q.  And I think you and -- I deposed you I



                11    think -- it's been a while.  Maybe about '17,



                12    '18.  About the -- it was Tilghman Beach



                13    Racquetball lawsuit.



                14         A.  Yes, I remember.  Over building



                15    maintenance, for the most part.  Yes, I remember.



                16         Q.  But as an officer of the court, I've got



                17    -- I need to kind of go over some rules of the --



                18    pursuant to the Rules of Civil Procedure that



                19    when -- obviously your deposition is being



                20    recorded by the court reporter, MacKenzie.  So if



                21    I ask a question, I need you to respond verbally



                22    yes, no, and you can explain.  Shaking your head



                23    up or sideways, you know, nonverbal, the court



                24    reporter can't record it.



                25             And if I ask a question, please let me
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                 1    finish it.  I know you may anticipate where I'm



                 2    going -- so that we don't talk over each other.



                 3    And the other thing that I wanted to -- also one



                 4    of the -- if I ask a question and you answer it,



                 5    you would agree that obviously -- that you



                 6    understood my question?



                 7         A.  Correct.



                 8         Q.  And if at any time --



                 9         A.  I understand.



                10         Q.  And when I'm asking you, I want your



                11    answers to be complete.  And if you need to look



                12    at any document to refresh your memory, please



                13    ask me.  If I have the document, I'll hand it to



                14    you and let you review it.  I'm not one of those



                15    attorneys that says, "Answer my questions first,



                16    and I'll show you the document later."  But I



                17    want to --



                18         A.  I refer to the documents a lot in my



                19    daily job.  I don't typically rely on memory to



                20    answer some questions, because the zoning



                21    ordinance is rather lengthy, and I don't deal



                22    with the entirety of it on a daily basis.



                23         Q.  Right.



                24         A.  So I do refer to documents a lot when I



                25    -- before I answer questions.
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                 1         Q.  And Defendants' Exhibit 1 to your



                 2    deposition is a letter that we sent to you



                 3    regarding your Notice of Deposition.  And then



                 4    Exhibit A is where we specifically requested



                 5    certain documents.



                 6                  (Defendants' Exhibit No. 1 was



                 7    marked for identification.)



                 8         Q.  And pursuant to our subpoena, you did



                 9    produce those documents today.  And my paralegal,



                10    Tracy, is essentially copying them right now.



                11    But that is -- Defendants' Exhibit 1 to your



                12    deposition is your Notice of Deposition and



                13    Subpoena?



                14         A.  Right.



                15         Q.  And pursuant to attachment A of the



                16    subpoena, you did produce documents, for the



                17    record?



                18         A.  I did.  I did not have some of the



                19    things requested on here.  And I -- I just didn't



                20    have them.  Like a rate schedule or a curriculum



                21    vitae.



                22         Q.  Some of that may be -- my paralegal may



                23    have attached something that was more -- you are



                24    probably an expert.  But I'm saying it's for an



                25    expert regarding a party expert for the

�

                                                                       9







                 1    plaintiffs or defendants.



                 2         A.  I gave you what I had.



                 3         Q.  That's all I can ask.



                 4                  (Defendants' Exhibit No. 2 was



                 5    marked for identification.)



                 6         Q.  Ben -- is it all right to call you Ben?



                 7    Is that all right?



                 8         A.  Yes.



                 9         Q.  Ben, I've handed you what's been marked



                10    as Defendants' Exhibit 2 to your deposition.



                11    This is an appeal that you filed I think back in



                12    -- I think it was filed on August 7, 2021.  And



                13    you signed it; is that right?



                14         A.  I did not file the appeal.  A member of



                15    the Tidewater Plantation Community Association



                16    Design and Review Board filed the appeal of my



                17    decision.



                18         Q.  I apologize.  This is your response --



                19         A.  Staff report.



                20         Q.  Yeah.



                21         A.  Yes, sir.



                22         Q.  Now, what I'd like you to do is -- for



                23    the record is to publish that second paragraph,



                24    and then I'll have some follow-up questions.



                25         A.  What would you like me to do?
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                 1         Q.  Just read it into the record.



                 2         A.  Okay.  Where it starts, "All



                 3    properties"?



                 4         Q.  Yeah.



                 5         A.  "All properties in the city have a



                 6    maximum height limitation that is regulated by



                 7    the zoning ordinance.  The way height is measured



                 8    varies by whether or not a property is located in



                 9    a flood zone or not.  When a property is located



                10    in a flood hazard zone (4628 South Island Drive



                11    is located within a flood hazard zone) the height



                12    is measured from the first finished floor to the



                13    midpoint between the ridge of the roof and the



                14    eave.



                15             "In Tidewater Plantation, the building



                16    height is capped at 42 foot at the peak of the



                17    roof.  If a property is located in a flood hazard



                18    zone and in Tidewater, I measure the distance



                19    from the first finished floor (at least 1 foot



                20    above the flood zone) to the peak of the roof.



                21             "Section 23-106 is located in the



                22    general and supplemental section of the zoning



                23    ordinance and applies to all zoning districts



                24    unless an ordinance (Tidewater Plantation PDD)



                25    specifically states something contrary to what is
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                 1    stated in 23-106.  What is different in Tidewater



                 2    is that the text reads to the peak and not to the



                 3    midpoint like most zoning districts" -- or "most



                 4    districts."  I'm sorry.



                 5             "The rest of 23-106 still applies to



                 6    where the 42 foot is measured from.  When a



                 7    property is located in a flood hazard zone in



                 8    Tidewater, the height is measured from the first



                 9    finished floor to the flood hazard elevation" --



                10    "above the flood hazard elevation to the peak of



                11    the roof.  Included in section 23-106 are



                12    exceptions to height.



                13             "The Nortons explained to me that they



                14    needed the cupola to access the roof.  Since the



                15    cupola does not occupy more than 15 percent of



                16    the roof area, I determined that the cupola was a



                17    necessary mechanical feature that would not



                18    factor into determining the overall building



                19    height."



                20         Q.  Is that still your opinion today?



                21         A.  Well, I don't really know how to answer



                22    that, because it was my opinion prior to the



                23    appeal.  And the Board of Zoning Appeals didn't



                24    agree with my opinion that the cupola was a



                25    necessary mechanical feature.  So in going
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                 1    forward, if a cupola was part of a roof that



                 2    extended above the maximum height, I would



                 3    probably make the determination that it wasn't a



                 4    necessary mechanical feature.



                 5         Q.  Now, let me just say that that issue has



                 6    kind of been resolved because the Nortons did not



                 7    choose to file an appeal to the circuit court.



                 8    So --



                 9         A.  Okay.



                10         Q.  But with respect to -- is it still your



                11    opinion today that 23-106 still applies to the



                12    Nortons' property as far as how to measure the



                13    maximum height?



                14         A.  Yes.  That wasn't part of the appeal.



                15    The appeal was just whether or not that cupola



                16    was a necessary mechanical feature.  If a



                17    neighboring lot wanted to try to obtain a



                18    building permit, I would look at it the same way



                19    as I looked at this one and how I would measure



                20    height.



                21         Q.  And you would measure height by first



                22    determining what the base flood elevation is.



                23    And I think --



                24         A.  Yeah.  We receive a -- I'm sorry.



                25         Q.  Go ahead.
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                 1         A.  We receive an elevation certificate.



                 2    And our building department requires that the



                 3    first finished floor be at least one -- they call



                 4    it freeboard foot above whatever that flood zone



                 5    is.  So I would measure from that first finished



                 6    floor in Tidewater to the peak of the roof.



                 7         Q.  And, Ben, I think that -- and correct me



                 8    if I'm wrong.  But I think that the flood



                 9    elevation -- base flood elevation was either 11



                10    feet or 12 feet?



                11         A.  I don't know.



                12         Q.  Well, whatever it was, if it's 11 feet



                13    or 12 feet, it's 1 foot above that is the first



                14    certified floor level.  And then you measure up



                15    to -- at least per 23-106, you measure up to the



                16    midpoint between the eave and the highest point



                17    of the roof?



                18         A.  Generally.  If it was a lot elsewhere



                19    in, say, an R-1 zoning district, we would measure



                20    to the midway point because that's how height is



                21    measured in our zoning ordinance.  What is



                22    special about Tidewater is they -- when the



                23    document was created for the PDD, they specified



                24    where you measure to.  So I used a combination of



                25    the allowance to measure from the first finished
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                 1    floor when you're in a flood hazard zone to the



                 2    peak in this case, because it's defined that way



                 3    in the Tidewater PDD.



                 4         Q.  Is it Tidewater's position at least -- I



                 5    want to clarify this.  But first, let me ask you



                 6    this.  Under section 23-106, when you're not in a



                 7    floodplain, the measurement is -- you measure --



                 8    the height of the building shall be measured from



                 9    the mean elevation of the finished grade at the



                10    front of the building or structure to the



                11    midpoint between the eave and the highest point



                12    of the roof?



                13         A.  That is correct.



                14         Q.  That's how you measure when you're not



                15    in a floodplain?



                16         A.  Right.



                17         Q.  Now, as far as in the Nortons' case



                18    because they're in a floodplain, you would not



                19    measure from the -- you wouldn't measure from the



                20    mean elevation of the finished --



                21         A.  In the average finished grade at the



                22    front of the house, I would not measure from



                23    there.



                24         Q.  Okay.



                25         A.  I would measure from the first finished
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                 1    floor if the home was in a flood hazard.



                 2                  (Defendants' Exhibit No. 3 was



                 3    marked for identification.)



                 4         Q.  Ben, the court reporter has handed you



                 5    what's been previously marked [sic] as



                 6    Defendants' Exhibit 3 to your deposition.  This



                 7    is the original PUD agreement that was filed with



                 8    Horry County on April 30, 1992.  And what I'm



                 9    going to ask you -- to just briefly review the



                10    13 pages.  And my question are -- so I'm assuming



                11    you're reviewing them.  Is there anything in the



                12    original PUD agreement between the City of North



                13    Myrtle Beach and the Southern Land and Golf



                14    Company on behalf of the Tidewater Golf Club &



                15    Plantation that talks about building in a



                16    floodplain?  That's the first question.



                17             The second thing is: is there anything



                18    in the original PUD agreement that specifically



                19    and intentionally excludes the application of



                20    23-106 from properties located in South Island



                21    Plantation [sic]?



                22                  MS. CARY:  Objection to the form.



                23         A.  On South Island Drive?



                24         Q.  Yeah.



                25         A.  As I'm reading through here, could you
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                 1    please repeat --



                 2         Q.  Sure.



                 3         A.  -- your questions that you asked me to



                 4    try to find in here?



                 5         Q.  Sure.  The first question is: is there



                 6    anything in the PUD agreement, Exhibit Number 3



                 7    -- original PUD agreement filed on April 30th of



                 8    1992 -- or '93 [sic] that specifically addresses



                 9    building in a floodplain?



                10         A.  Okay.  I have not found anything yet on



                11    that.



                12         Q.  Okay.  If you do, I'll be surprised, but



                13    I have to ask you anyway.



                14         A.  I do not find anything about flood



                15    hazard zones in this document.



                16         Q.  So for the record, you've had an



                17    opportunity to review Defendants' Exhibit Number



                18    3, which is the original PUD agreement?



                19         A.  I did.



                20         Q.  And were you able to locate any specific



                21    information or language that dealt with building



                22    in a floodplain in the -- within the PUD district



                23    or in any of the sub associations that comprise



                24    the PUD district of essentially Tidewater Golf &



                25    Club Plantation?
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                 1         A.  I didn't find anything about the flood



                 2    zone.



                 3         Q.  What I want to do now is -- Ben, I want



                 4    to take you to the first page of the --



                 5    Defendants' Exhibit 3, PUD agreement.  And under



                 6    section 1 master site plan, let me direct you to



                 7    subparagraph A2.  And then take a minute to read



                 8    that.



                 9         A.  A2?



                10         Q.  Yeah.  And if you would publish that for



                11    the record.



                12         A.  "All future development for the project



                13    shall conform to the standards described herein.



                14    Each phase shall require prior approval by the



                15    city.  Approval of the planning commission, city



                16    council, and any other regulatory agencies may



                17    also be necessary.  Review shall be as stated in



                18    sections 9 and 10 of this agreement.  Anything



                19    not covered in this document shall be governed by



                20    the city zoning ordinance in section 8 of this



                21    agreement."



                22         Q.  So specifically the PUD agreement,



                23    Exhibit 3 to your deposition, does not cover or



                24    speak to building residential -- residential



                25    construction in a floodplain?
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                 1         A.  No, it does not.



                 2         Q.  Let me then refer you to -- let's go



                 3    to -- what I want to do is direct you to



                 4    section 8.  It's titled City Regulatory Power.



                 5    And it's on page 11 of 13.  And I'll publish this



                 6    for the record.  Section 8, city regulatory power



                 7    provides -- or, "The City maintains all



                 8    regulatory powers as provided by law.  This



                 9    agreement does not preempt any land use



                10    regulations not specifically and intentionally



                11    changed by this agreement."



                12             Did I read that correctly?



                13         A.  You did.



                14         Q.  Is there anything in this agreement that



                15    specifically speaks to -- that section 23-106 is



                16    not applicable regarding residential construction



                17    in the -- as far as in the floodplain in South



                18    Island?



                19         A.  I'm sorry.  Can you repeat that?



                20         Q.  Is there anything in the PUD agreement,



                21    Exhibit Number 3 -- Exhibit 3 to your deposition,



                22    that specifically and intentionally nullifies or



                23    preempts the application of 23-106 as it would



                24    apply to residential construction in a floodplain



                25    in the PUD?
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                 1         A.  No.  I believe section 8 bolsters that



                 2    idea, that general supplemental does apply to



                 3    these properties.



                 4         Q.  Right, right.  That would be my opinion.



                 5    Specifically -- let me restate it.  The argument



                 6    is is there's nothing in the PUD agreement that



                 7    specifically nullifies section 23-106 regarding



                 8    residential construction in a floodplain,



                 9    specifically on lots 407 and 408 that are owned



                10    by the Nortons.  Do you agree with that?



                11                  MS. CARY:  Objection to the form.



                12         A.  I agree with that, yes.



                13                  (Defendants' Exhibit No. 4 was



                14    marked for identification.)



                15         Q.  Ben, that's Exhibit Number 4 to your



                16    deposition.  That was the building permit that



                17    was approved by the City of North Myrtle Beach



                18    regarding the construction on lots 407 and 408



                19    which were owned by the -- Ken and Suzanne Norton



                20    or the trust.  Do you agree with that?



                21         A.  Yes.



                22                  (Defendants' Exhibit No. 5 was



                23    marked for identification.)



                24         Q.  Ben, this is Exhibit Number 5 to your



                25    deposition.  Ben, those are the plans -- the
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                 1    drawings and plans.  And I think there's some --



                 2    probably engineering plans.  But those are Felix



                 3    Ayres' plans regarding the -- showing the



                 4    elevations and other relevant information



                 5    regarding the construction of Ken and Suzanne



                 6    Norton's house on lots 407 and 408.



                 7             And my specific question is: were those



                 8    the plans that -- take a minute to review them --



                 9    that were approved by the City regarding the



                10    residential construction on the Nortons'



                11    residential lots, 407 and 408?



                12         A.  It appears the cupola is still on these



                13    plans.  And I was under the impression that that



                14    was not going to be built.



                15         Q.  Right, right.



                16         A.  But these are, from memory, the plans --



                17         Q.  That were --



                18         A.  -- that we reviewed initially for the



                19    construction of this home.



                20         Q.  And I think the planning department --



                21    they were approved by you-all in accordance with



                22    the permit in -- I think back in 2020?



                23         A.  The understanding was that the cupola



                24    was not going to be part of the construction.



                25         Q.  Right, right.
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                 1         A.  Right.



                 2         Q.  Now, what's happened now is we're going



                 3    to submit a revised set of plans.  They're going



                 4    to remove the cupola where it currently is on the



                 5    plans and bring it under the 42 feet.  But the



                 6    point I'm trying to make is: initially when the



                 7    building permit was issued to the Nortons, it was



                 8    issued in accordance with those plans?



                 9         A.  Correct.



                10         Q.  And that plans, they were prepared by --



                11    the architectural plans that were prepared by



                12    Felix Ayres clearly show that he utilized the



                13    methodology in 23-106 as to measure the maximum



                14    building height in a floodplain.  Do you agree



                15    with that statement?



                16         A.  You know, I can't read these numbers.



                17    But in my own measurement in reviewing the



                18    documents, I measured from the first finished



                19    floor to the peak of the roof.



                20         Q.  You didn't measure it from the grade?



                21         A.  I did not, no.



                22         Q.  Aside from the cupola issue, Ben, to



                23    your knowledge, is there anything else wrong with



                24    the plans from the City's standpoint?



                25                  MS. CARY:  Object to the form.
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                 1         A.  From a zoning standpoint --



                 2         Q.  Zoning perspective.



                 3         A.  -- I don't believe there is anything



                 4    else wrong with the plans.



                 5         Q.  Just the one thing that was -- the



                 6    appeal regarding the cupola not being a necessary



                 7    mechanical feature?



                 8         A.  Yes.



                 9                  (Defendants' Exhibit No. 6 was



                10    marked for identification.)



                11         Q.  Ben, the court reporter just handed you



                12    what's been previously marked as Defendants'



                13    Exhibit 6 to your deposition.  For the record,



                14    this is article VII, general supplemental



                15    regulations.  And under the heading, it provides,



                16    "This regulation set forth in this article



                17    clarify, supplement, or modify the district



                18    regulations in article II of this chapter."



                19             Did I read that correctly?



                20         A.  Yes.



                21         Q.  And what you're talking about is



                22    district II of -- article II of chapter 23,



                23    correct?



                24         A.  Correct.



                25         Q.  And that refers to -- as far as -- it
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                 1    talks about -- I've got a copy of it.



                 2                  (Defendants' Exhibit No. 7 was



                 3    marked for identification.)



                 4         Q.  Ben, what I've got -- what's been



                 5    previously marked as Defendants' Exhibit 7 to



                 6    your deposition.  This is article II of the



                 7    zoning districts and dealing with regulations.



                 8    And it's section 23-16 [sic].  And then it's got



                 9    the heading Zoning Districts.  And including



                10    those zoning districts -- and those zoning



                11    districts would include the PUD; is that correct?



                12         A.  That's correct.



                13         Q.  And my question is: is article VII the



                14    general supplemental regulations, including



                15    23-106, that they clarify, supplement, and modify



                16    the district regulations, including article II of



                17    chapter 23 which has been previously marked as



                18    Exhibit 7 to your deposition?  Do you agree with



                19    that statement?



                20         A.  I do.



                21         Q.  Ben, is there anything in Exhibit 6 and



                22    Exhibit 7 to your deposition that in any way



                23    limits the application of section 23-106 with



                24    respect to the Nortons' properties located in a



                25    floodplain and the -- I guess in the South Island
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                 1    area of the PUD, so to speak?



                 2         A.  I don't think there's anything in



                 3    Exhibit 6 or 7 that would limit that.  But I



                 4    would say that because height was defined in the



                 5    Tidewater PDD, I used a combination of what's



                 6    allowed in general supplemental for building



                 7    height where you measure from the first finished



                 8    floor usually to the midway point between the



                 9    ridge and the eave.



                10         Q.  Right.



                11         A.  I measured from the first finished floor



                12    to the peak using a combination of both the



                13    zoning ordinance general supplemental and the



                14    Tidewater PDD.



                15         Q.  But there's nothing that would -- in



                16    this -- in Exhibit 6 and 7 -- my question is --



                17    that would limit the application -- I understand



                18    how you applied it.



                19         A.  Okay.



                20         Q.  But it wouldn't limit the application



                21    23-106 in its entirety?  Do you see what I'm



                22    saying?



                23                  MS. CARY:  Object to the form.



                24         A.  I do.



                25         Q.  You can answer that.
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                 1         A.  I agree.



                 2         Q.  There's not anything that would



                 3    eliminate any -- from section -- section 23-106



                 4    in its entirety?



                 5         A.  I don't believe so, no.



                 6         Q.  At least our experts and the case



                 7    lawyers and our -- lawyers, engineers, and



                 8    architects seem to agree with me on that.



                 9                  MS. CARY:  Objection to the form.



                10         Q.  Ben, per the PUD agreement, the maximum



                11    building height in South Island would be 42 feet.



                12    Do you agree with that?



                13         A.  I agree with that.



                14         Q.  To your knowledge, the PUD has not been



                15    amended by the City and/or the Tidewater



                16    Association -- Tidewater Board and/or Association



                17    to further restrict it from 42 to 41, to your



                18    knowledge?



                19         A.  Not to my knowledge.  I have heard that



                20    they have a maximum of 41.  But I don't recognize



                21    it as a maximum, because I don't see it in a PDD



                22    document.



                23         Q.  Right, right.  And per the PUD



                24    agreement -- and the PUD controls over any -- as



                25    far as any architectural review board standards
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                 1    and regulations -- as far as -- if the City --



                 2    excuse me.  Let me back up and restate that.



                 3             If the association wanted to limit it



                 4    from 42 to 41, they do have the -- a remedy as --



                 5    they would have to amend the PUD in order to do



                 6    that, which the City would have to agree to it.



                 7    And they would have to have public hearings, and



                 8    the planning department would have to sign off on



                 9    it.  But they would have to go that route as



                10    opposed to -- basically meaning their own



                11    individual documents which the City didn't



                12    approve?



                13                  MS. CARY:  Object to the form.



                14         A.  I would say that the City and myself, if



                15    I was reviewing the plans from a zoning



                16    perspective, would go by the -- by what the PDD



                17    document claims as the height.  That could be



                18    amended by anyone in Tidewater.  It could be



                19    attempted to be amended by anyone in Tidewater or



                20    the board.  If they wanted to amend the PDD



                21    document to lower the building height, that would



                22    be the process, going through the planning



                23    commission and city council.  But as of today, we



                24    recognize the PDD document 42 foot as the height



                25    limitation.
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                 1         Q.  You thoroughly answered my question.



                 2    Thank you.  Ben, you are the zoning director for



                 3    the City of North Myrtle Beach, correct?



                 4         A.  Zoning administrator, yes.



                 5         Q.  Zoning administrator.  And how long have



                 6    you held that position?



                 7         A.  Since 2020.



                 8         Q.  And would you briefly for the record



                 9    describe what your duties and responsibilities



                10    are as the zoning administrator for the City of



                11    North Myrtle Beach?



                12         A.  Administering, interpreting, and



                13    enforcing the zoning ordinance.



                14         Q.  Which would include the PUD between the



                15    City of North Myrtle Beach and Tidewater



                16    Plantation?



                17         A.  Yeah.  The PDD is a zoning designation.



                18    And it's unique.  Each one is unique.  Each PDD



                19    within the city is unique.  They have their own



                20    development standards, their own requirements.



                21    They are unique.  And it is part of my



                22    responsibility to review the new construction in



                23    those PDDs and ensure that they meet the minimum



                24    standards of the PDD.



                25                  (Defendants' Exhibit No. 8 was
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                 1    marked for identification.)



                 2         Q.  Ben, I'm going to hand you what's been



                 3    marked as Defendants' Exhibit Number 8 for your



                 4    deposition.  For the record, this is an e-mail



                 5    exchange between Cathy Weis and Mike Mahaney.



                 6    And I think he was the former city manager with



                 7    the City of North Myrtle Beach.  Am I right about



                 8    that?



                 9         A.  You are.



                10         Q.  And what I'm going to ask you to do is



                11    where it says -- just publish the part that --



                12    with Mike.  I think this is on -- this e-mail is



                13    dated Tuesday, June 22, 2021.  And Mike Mahaney



                14    and -- I think wrote -- and if you would publish



                15    that for the record, and then I'll just follow up



                16    with questions.



                17         A.  Sorry.  I started reading it while you



                18    were talking.



                19         Q.  That's okay.



                20         A.  Where do you want me to start?



                21         Q.  Where it says, "Cathy, we" --



                22         A.  "Cathy, we will have the plans, and



                23    staff will go over your questions in detail.  To



                24    help, below are our general procedures and



                25    staff's analysis of the situation.  See you
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                 1    tomorrow.



                 2             "We normally measure height to the



                 3    midpoint of the roof.  But in Tidewater PDD, it



                 4    is to the peak, and it is measured in flood zones



                 5    from the first finished floor.  Further,



                 6    architectural projections can exceed that height



                 7    if they are less than 15 percent of the roof



                 8    area.  The cupola on the plans exceeds the



                 9    42-foot height, but it constitutes less than 15



                10    percent of the roof area.  The plan conforms with



                11    our ordinances."



                12         Q.  At the time that he wrote that e-mail to



                13    Cathy, obviously -- I don't think there was an



                14    appeal at that point regarding whether the cupola



                15    was a necessary mechanical feature.  But



                16    essentially what he's stating in the -- in his



                17    response to Cathy -- because she's inquiring



                18    about measuring maximum height in a flood zone.



                19    But essentially his analysis is pretty much the



                20    same as your analysis.  Would you agree with



                21    that?



                22         A.  I would say that someone probably



                23    e-mailed the city manager, Mike Mahaney, that



                24    paragraph that starts, "We normally measure



                25    height."

�

                                                                      30







                 1         Q.  Right.



                 2         A.  And he copied and pasted and responded



                 3    to Cathy.  That's my assumption.  But I don't



                 4    think that I wrote that.



                 5         Q.  No, no, no.  I'm not saying you wrote



                 6    that.  Obviously he adopted it.  He didn't write



                 7    it.  Mike Mahaney adopted that when he published



                 8    it to Cathy.  My question is, Ben, is that -- as



                 9    far as what the -- his adoption of what he's



                10    saying of how you do it, you know, as far as how



                11    you measure maximum roof height or building



                12    height in a floodplain, his analysis of how you



                13    do that is similar to what your analysis was and



                14    your reply to the appeal?



                15         A.  I would agree with how he is responding



                16    to Cathy about our procedure and measuring



                17    building height.



                18         Q.  What I'm saying is he's consistent with



                19    -- as far as what your opinion was?



                20         A.  Yes.



                21         Q.  About how to measure the building height



                22    in a floodplain?



                23         A.  Yes.



                24



                25                  (Defendants' Exhibit No. 9 was
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                 1    marked for identification.)



                 2         Q.  Ben, I'm going to hand you what's been



                 3    previously marked as Exhibit 9 to your



                 4    deposition.  This is part of the production --



                 5    document production.  And I'm not going to go



                 6    through all of it.  But I would -- but obviously



                 7    you produced it because it may be relevant as far



                 8    as the Nortons' case.



                 9             Is there anything in here -- I just want



                10    to -- if I can get clarification on why you



                11    included this as part of your production.



                12         A.  Last week I was asked by someone from



                13    your office -- and I forget her name.



                14         Q.  Tracy probably.



                15         A.  -- Tracy through e-mail that you would



                16    like a copy of the building permit.  And that's



                17    what I printed out here.



                18         Q.  I'm going to go ahead and just -- and



                19    that's what you produced.  That's a building



                20    permit that you produced pursuant to our subpoena



                21    and document production.  I'm just going to go



                22    ahead and -- that's the -- for the record, that



                23    is the building permit document initially that



                24    you had produced pursuant to your subpoena that's



                25    marked as Defendants' Exhibit 9.  Am I correct on
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                 1    that?



                 2         A.  You are.



                 3         Q.  I'm just going to make that a part of



                 4    the record.  Okay?



                 5         A.  Okay.



                 6         Q.  I'm not going to go through all of it



                 7    with you.  But I just want to -- yeah, as part of



                 8    your deposition.



                 9                  (Defendants' Exhibit No. 10 was



                10    marked for identification.)



                11         Q.  Ben, the court reporter, MacKenzie, just



                12    handed you what's been previously marked as



                13    Defense Exhibit 10 to your deposition.  That's



                14    part of your document production pursuant to the



                15    subpoena.  And I think those are the e-mails that



                16    are in your file that relate to -- as far as the



                17    permitting, plan approval, and as far as the



                18    future construction work on the Nortons'



                19    properties located on lots 407 and 408 in South



                20    Island?



                21         A.  So far it appears that that is correct.



                22         Q.  And if you could flip through that



                23    exhibit, Defendants' Exhibit 10, and just confirm



                24    those are the e-mails that you produced pursuant



                25    to the subpoena.  And then what I'll do is just
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                 1    go ahead and make them a part of the record.



                 2         A.  All of the e-mails I see in here are



                 3    relating to the Norton case and their home.  And



                 4    there's also an agenda from the Board of Zoning



                 5    Appeals in here that was not an e-mail.



                 6         Q.  That was part of their -- I guess their



                 7    appeal?



                 8         A.  Yeah, that was part of the appeal.  And



                 9    then there's the staff report that's part of the



                10    appeal, the decision of the board on the appeal,



                11    motions for the appeal signed by our Board of



                12    Zoning Appeals members.  There's the decision



                13    letter sent to Tidewater.  I believe that was via



                14    mail.  And then another e-mail from -- pertaining



                15    to the Norton case.  And a FOIA request from



                16    Mr. Norton asking for the Tidewater appeal



                17    information.



                18         Q.  Ben, what I'm holding is what's been



                19    previously marked as Defendants' Exhibit Number



                20    11.



                21                  (Defendants' Exhibit No. 11 was



                22    marked for identification.)



                23         Q.  This is a part of your document



                24    production pursuant to our subpoena.  And this



                25    document usually deals with the appeal process,

�

                                                                      34







                 1    decision, correspondence, so on and so forth that



                 2    you produced.  If you would just, Ben, confirm



                 3    that for the record.



                 4         A.  Yes, that's correct.  Uh-huh.



                 5                  MR. BELLAMY:  Taylor, I just want



                 6    to go ahead and make -- I think exhibits --



                 7    Defendants' Exhibit 9, 10, 11, which are -- as



                 8    far as the document production pursuant to the



                 9    subpoena, just make this a part of this



                10    deposition.



                11                  MS. CARY:  (Nodded.)



                12                  (Defendants' Exhibit No. 12 was



                13    marked for identification.)



                14         Q.  Then the -- Ben, this last thing I want



                15    to ask you about, this is Defendants' Exhibit



                16    Number 12.  We've already kind of discussed your



                17    reply to the appeal process, but I included the



                18    appeal application.  And if you flip to the



                19    second page, I have some questions.  But the



                20    appeal application is filed by JD Jeffers.  And



                21    he was, at the time, the DRB chairman for



                22    Tidewater Plantation.  And if you look to their



                23    grounds on the back -- I think it's the third



                24    page.



                25         A.  Yes.  I see what they are saying -- what
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                 1    Mr. Jeffers is saying is the grounds for appeal.



                 2         Q.  Right.  And the grounds for appeal, the



                 3    DRB did not appeal as far as the maximum building



                 4    height arguing that it's 41 instead of 42 feet.



                 5    They didn't appeal that?



                 6         A.  That was not appealed.



                 7         Q.  And as far as the grounds for appeal,



                 8    the DRB for Tidewater Plantation did not appeal



                 9    how you measure maximum height in a floodplain.



                10    They're arguing you have to measure it from



                11    grade.  Our position is, is that pursuant to



                12    23-106, the Nortons' position is that you have to



                13    determine what the base flood level is, 1 foot



                14    above that, that's the first certified floor.



                15    Then you measure up to the midpoint or at least



                16    -- midpoint between the eave and the roof.



                17             And I think in this particular case,



                18    because of their documents indicating you measure



                19    to the peak, instead of to measuring the



                20    midpoint, the City or the planning department --



                21    the zoning department approved measuring to the



                22    highest point of the peak instead of the



                23    midpoint?



                24         A.  That's correct.



                25         Q.  But for clarification purposes, the DRB
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                 1    did not appeal as far as the issue of how you



                 2    measure in a floodplain?



                 3         A.  I believe they only appealed my decision



                 4    that the cupola was a necessary mechanical



                 5    feature that wasn't included in the measurement



                 6    of height.



                 7                  MR. BELLAMY:  Ben, that's all I've



                 8    got right now.  Please answer any questions that



                 9    Ms. Cary may have for you.



                10                      EXAMINATION



                11    BY MS. CARY:



                12         Q.  Hi, Ben.



                13         A.  Hi.



                14         Q.  My name is Taylor Cary, and I represent



                15    Tidewater Plantation.  I just have a few



                16    questions for you.  Were you instructed on how to



                17    interpret how the PUD agreement and article VII



                18    of City of North Myrtle Beach's zoning ordinances



                19    interact in the manner that you testified about,



                20    or did you perform that interpretation on your



                21    own?



                22         A.  I can't point to a specific situation



                23    where I was instructed on how to do that.  But I



                24    worked under the former zoning administrator for



                25    15 years.  Our offices are right next to each
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                 1    other.  And any time I ever had any question



                 2    about how to interpret something, I would go to



                 3    him.  He had been the zoning -- by the time he



                 4    retired, I think it was over 30 years that he was



                 5    the zoning administrator for the City.



                 6             He was the zoning administrator when



                 7    Tidewater first came into the City.  So he would



                 8    have been the only other zoning person to make



                 9    decisions based upon how the PDD interacts with



                10    the rest of the zoning ordinances.  But it was my



                11    understanding when I reviewed this plan that the



                12    general and supplemental sections of the zoning



                13    ordinances apply to all properties within the



                14    City.  And I assume that I got that to that



                15    through conversations with the former zoning



                16    administrator.



                17         Q.  And who was the former --



                18         A.  Paul Blust.  Can I add to that



                19    statement?



                20         Q.  Yeah, of course.



                21         A.  For those 15 years that I worked with



                22    Paul, I did the -- all single-family house



                23    review.  And I learned how to do that review



                24    through close work with Paul.  So I can't state



                25    exactly that he explained that, but he had to
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                 1    have over the years.



                 2         Q.  Okay.  And over the years, you have



                 3    assessed proposed home plans to be built in South



                 4    Island within Tidewater?



                 5         A.  Yes.



                 6         Q.  And did those homes all begin with the



                 7    measurement from the first finished -- like 1



                 8    foot above the certified floor elevation?



                 9         A.  Without having any of those approved



                10    plans in front of me, I would say yes.  I applied



                11    the same method of measuring building height.



                12         Q.  And so those homes are compliant with



                13    section 23-106 of the City of North Myrtle Beach



                14    zoning ordinance?



                15         A.  I assume so, yes.



                16         Q.  In Exhibit 2 to your deposition --



                17         A.  Yes.



                18         Q.  And it's in that second paragraph that



                19    you read into the record.  You state that



                20    section 23-106 is located in the general and



                21    supplemental section of the zoning ordinance and



                22    applies to all zoning districts unless an



                23    ordinance in parentheses, Tidewater Plantation



                24    PDD, closed parentheses, specifically states



                25    something contrary to what that is stated in
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                 1    23-106.



                 2             My question is: doesn't the Tidewater



                 3    PDD state something contrary in section 3D of the



                 4    PUD regarding how all of the building heights



                 5    should be measured?



                 6                  MR. BELLAMY:  Object to the form.



                 7             You can answer.



                 8         Q.  And that would be on page 5 of the PUD.



                 9         A.  Would you like me to read section D?



                10         Q.  Yeah, you can read it to yourself.



                11         A.  "All front yard setbacks shall be



                12    measured from the edge of the 50-foot street



                13    right-of-way.  All building heights are measured



                14    from the uppermost point of the structure to the



                15    average finished grade.  (Chimneys are not



                16    included in measuring building height in



                17    single-family structures.)  Open spaces as



                18    defined in section 23-109(1) of the North Myrtle



                19    Beach zoning ordinance."



                20         Q.  So would you agree that the PDD does



                21    state something contrary to section 23-106 --



                22                  MR. BELLAMY:  Object to the form.



                23         Q.  -- as to how to measure building



                24    heights?



                25         A.  I understand how it's written in the PDD
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                 1    document.  But I still believe that section 103



                 2    doesn't prohibit houses in the flood hazard area



                 3    from being as big as houses that are not in the



                 4    flood hazard area.  So I still believe it



                 5    applies.



                 6         Q.  So what would need to be stated to be to



                 7    the contrary in those circumstances?



                 8         A.  What I meant in that second paragraph of



                 9    Exhibit 2 is that I measured to the peak of the



                10    roof from the first finished floor, because



                11    that's how height is defined as being measured



                12    and determined in Tidewater PDD.



                13         Q.  And that says uppermost point of the



                14    structure, or is it -- because it's -- because



                15    the uppermost point of the structure in that



                16    height measurement?



                17         A.  Yes, ma'am.



                18         Q.  Is it typical that PUD agreements do or



                19    do not have how to measure height in a



                20    floodplain?



                21         A.  I would say that generally height is not



                22    defined as how to measure in a PDD.  It is just



                23    stated what the building height is.  And then we



                24    would rely on section 23-106 to determine how to



                25    measure that height that is defined.
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                 1         Q.  So is it unusual that it states how



                 2    height is measured?



                 3         A.  I believe so, yeah.  I think back to



                 4    other PDDs and it's not usually stated how to



                 5    measure heights.



                 6         Q.  And how did you determine that height is



                 7    measured from the peak regardless of whether the



                 8    property is in a floodplain or not?  Is that from



                 9    that sentence that -- in section 3D?



                10         A.  Yes.  I would measure to the peak



                11    because it's stated in the PDD document.



                12         Q.  Would you agree that you can comply with



                13    both section 23-106 regarding how you measure



                14    height in a floodplain and the Tidewater PUD?



                15    You know, how you measure all building heights.



                16    Would you agree that you can comply with both



                17    measurements?



                18         A.  Yeah, I think so.



                19                  MR. BELLAMY:  I'm kind of confused



                20    by your question.



                21         Q.  Can a home design plan comply with



                22    measuring from the first finished floor to the



                23    height of the structure at, you know -- within



                24    the uppermost point of the structure being within



                25    42 feet and being measured from all building
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                 1    heights measured from the average finished grade



                 2    to the uppermost point of the structure?



                 3         A.  The Nortons' house wouldn't have been in



                 4    compliance if I had measured from there.



                 5         Q.  Right.  But could a house --



                 6         A.  Yeah, there's houses -- there's other



                 7    houses in Tidewater and in other PDDs and other



                 8    zoning districts that are not in a flood hazard



                 9    zone we measured from the average finished grade



                10    to the front of the house to the midway point.



                11    And I assume all of those ones that we've looked



                12    at have been able to be approved.



                13         Q.  And could they also be approved --



                14    having their first finished floor 1 foot above



                15    the certified floor elevation and compliant



                16    within being under 42 feet while also being



                17    compliant with measuring from the average



                18    finished grade uppermost point of the structure?



                19                  MR. BELLAMY:  Are you talking in a



                20    floodplain?



                21                  MS. CARY:  In a floodplain.



                22                  MR. BELLAMY:  Object to the form.



                23         A.  I wouldn't measure it from the average



                24    finished grade in a flood zone.



                25         Q.  Right, right.
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                 1         A.  I'd measure it from the first finished



                 2    floor.  And if it was in compliance, we would



                 3    approve it.



                 4         Q.  Was the building permit, Exhibit 4 to



                 5    your deposition, was that building permit



                 6    nullified when the Board of Zoning Appeals



                 7    reversed your decision regarding the Nortons'



                 8    proposed cupola?



                 9                  MR. BELLAMY:  Object to the form.



                10         A.  It's my opinion that it wasn't nullified



                11    but that we -- that the approved plans for this



                12    application issuance would need to be revised to



                13    remove the cupola or get it down to the maximum



                14    height allowed.



                15         Q.  And the Nortons would have to submit



                16    home design plans without a cupola to the City in



                17    order to have an active building permit?



                18         A.  Revised plans, yes.



                19         Q.  Did they ever --



                20         A.  Yes, or a new building permit.  They



                21    could have requested to void this one and could



                22    issue a new permit based upon revised plans.



                23         Q.  And did they ever submit those revised



                24    plans to you?



                25         A.  Not to my knowledge.
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                 1         Q.  Did you ever discuss the City's building



                 2    codes and requirements as they relate to



                 3    floodplains with anyone from the Tidewater board



                 4    or design review board?



                 5         A.  I would hope not, because I don't review



                 6    building code.  Only zoning.  I stay in my lane.



                 7         Q.  That's what I meant.  Did you ever



                 8    discuss the City's zoning code and requirements



                 9    as they relate to floodplains with anyone from



                10    the Tidewater board or design --



                11         A.  I would have talked with Mr. Jeffers.



                12    I'm sorry to interrupt.  But I believe I talked



                13    to Mr. Jeffers about building height and my



                14    decision to allow the cupola as a necessary



                15    mechanical feature prompting the appeal.



                16         Q.  And do you recall when that was around?



                17         A.  On these documents, it has his appeal



                18    that was submitted.



                19         Q.  So around that time?



                20         A.  Around 2021, I think.



                21         Q.  Okay.



                22         A.  Sometime in 2021.



                23         Q.  Yeah, his appeal was June 25, 2021.



                24         A.  Okay.



                25         Q.  So it would have been around that time?
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                 1         A.  It would have been weeks prior to that



                 2    or a month maybe.



                 3         Q.  And did you discuss -- and was anyone



                 4    else from Tidewater --



                 5         A.  I mean, I believe I was in a meeting



                 6    with --



                 7                  THE WITNESS:  I'm sorry.  What's



                 8    your name again?



                 9                  MS. WEIS:  Cathy.



                10                  THE WITNESS:  Cathy.  I believe you



                11    were in a meeting with the City manager when this



                12    was discussed in his conference room.  I don't



                13    recall anybody else.  I don't remember any names.



                14         Q.  Was that discussing the cupola or how



                15    you measured height specifically?



                16         A.  I believe it was all about the cupola.



                17         Q.  Were you aware of a meeting between --



                18    it's Delane Stevens -- that the Tidewater DRB



                19    chairman, Mr. Jeffers, and the DRB vice chair, Ed



                20    Boyer, had in January of 2021?  Were you aware or



                21    at that meeting?



                22         A.  I don't believe I was at that meeting if



                23    there was a meeting between the three.



                24         Q.  Do you determine how to calculate the



                25    base flood elevation for a proposed home, or do
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                 1    you rely upon an elevation certificate?



                 2         A.  So our building department requires that



                 3    certified floor elevation from a surveyor.  And



                 4    they require that the first finished floor be one



                 5    freeboard above that flood hazard area.  In



                 6    determining how to measure -- or in determining



                 7    height, just look at Felix Ayres' plans which



                 8    show what that height is from a first finished



                 9    floor.



                10         Q.  You could read the height on those



                11    plans --



                12         A.  Yes, I could.



                13         Q.  -- when you reviewed them at the time?



                14         A.  Yeah, I could zoom in.



                15         Q.  They're very difficult to read.  And



                16    when you -- before you were the zoning



                17    administrator, what was your role?



                18         A.  Assistant zoning administrator.



                19         Q.  And were you the assistant zoning



                20    administrator when you reviewed the Nortons' --



                21         A.  I think when I first reviewed them and



                22    first started communicating with them, I believe



                23    I was still the assistant.  And then at some time



                24    during the process, I became the interim zoning



                25    administrator when Paul retired and then the
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                 1    zoning administrator after that.  But the time



                 2    table of all of the dealings back and forth with



                 3    the Nortons, I don't recall the timeline exactly.



                 4         Q.  Has the City of North Myrtle Beach ever



                 5    sought to amend the Tidewater PUD to expressly



                 6    state how to measure a proposed structure within



                 7    a floodplain?



                 8         A.  Not to my knowledge.



                 9         Q.  Do you know why that is that they



                10    haven't done that?



                11         A.  The City doesn't attempt to amend PDDs.



                12    That would be from -- anyone owning property in a



                13    PDD could ask to amend it.  The board could ask



                14    to amend it, the Tidewater board.  But the City



                15    generally, to my knowledge, has not initiated



                16    amendments to a PDD.



                17         Q.  Is it unusual to -- when you supplement



                18    a section -- or supplement a PDD agreement with a



                19    zoning ordinance from article VII, is it typical



                20    that you piecemeal the zoning ordinance?  Like



                21    you only take a portion of that specific zoning



                22    section?



                23         A.  From the general supplemental



                24    regulations?



                25         Q.  Yes, yes.
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                 1         A.  Yes.  It is quite normal to do that.



                 2    Quite often.  I can give you an example.  Like



                 3    there's things that are allowed to encroach in



                 4    the required setbacks in the general supplemental



                 5    section.  Like ground-level patios.  If it's not



                 6    more than a foot off the ground, it can go all



                 7    the way to the property line.  We interpret that



                 8    to mean -- also in a PDD if it doesn't say



                 9    otherwise, that yes, there, too, a ground-level



                10    patio can go all the way to a property line.



                11         Q.  But that section itself deals with more



                12    than just --



                13         A.  It deals more with just building height,



                14    yes.



                15         Q.  Got it.



                16                  MS. CARY:  I believe those are all



                17    the questions I have for you.



                18                  MR. BELLAMY:  I've got just a few



                19    follow-up questions.



                20                      EXAMINATION



                21    BY MR. BELLAMY:



                22         Q.  Ben, I want to, again, go back to -- for



                23    you to -- Defendants' Exhibit 3 to your



                24    deposition, which is the PUD agreement that was



                25    recorded on April 30, 1992.  And again, I want to
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                 1    refer you to -- under section 1, master site



                 2    plan, subsection A2.  In that last sentence of



                 3    that paragraph, it says, "Anything not covered in



                 4    this document shall be governed by the City



                 5    zoning ordinance and section 8 of this



                 6    agreement."



                 7             Did I read that correctly?



                 8         A.  Yes, sir.



                 9         Q.  And as part of your deposition, you had



                10    a chance to review the original PUD agreement



                11    pages 1 through 13 and the attachments.  And you



                12    did not find anything in the PUD agreement that



                13    specifically addressed building within a



                14    floodplain in the South Island area of Tidewater



                15    Plantation?



                16         A.  No, I did not.



                17         Q.  And further, you didn't find anything in



                18    the PUD that specifically and intentionally said



                19    that section 23-106 was not applicable to the



                20    construction of lots within a floodplain --



                21    within the floodplain within South Island of



                22    Tidewater Plantation, correct?



                23                  MS. CARY:  Objection to the form.



                24         A.  Correct.



                25         Q.  And essentially, when you -- Ms. Cary
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                 1    asked you about section 3D of the PUD agreement



                 2    where it talks about -- it's titled Development



                 3    Standards.  And it's on page 5 of 13.



                 4         A.  Yes.



                 5         Q.  And she specifically indicates that --



                 6    where she quotes -- or at least the language that



                 7    she highlights, "All building heights are



                 8    measured from the uppermost point of the



                 9    structure to the average finished grade."



                10             My point being is, is that that part of



                11    the developmental standards obviously can apply



                12    to properties within Tidewater Plantation as far



                13    as the residential construction or building



                14    duplexes or condominiums that are not in a



                15    floodplain.  Okay?



                16                  MS. CARY:  Object to the form.



                17         Q.  As far as that language would apply --



                18    because if you go back to 23-106, it indicates



                19    that you measure from the mean average grade up



                20    to the midpoint between the eave and the highest



                21    point on the roof.  And so my argument is, is



                22    that that sentence applies to specifically the



                23    building of particular structures or townhouses,



                24    residential -- for example, the different



                25    criteria -- like you've got large lot
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                 1    single-family, zero lot single-family.  And if



                 2    you flip over, you've got semi-detached or duplex



                 3    or townhouse.



                 4             Regarding those particular permitted



                 5    uses, that specific language would apply to those



                 6    properties that are not in a floodplain as far as



                 7    determining what their maximum roof height is.



                 8    Would you agree with that statement?



                 9                  MS. CARY:  Object to the form.



                10         A.  Could I say -- and you can ask me a



                11    follow-up question if I'm not clear or if I'm not



                12    answering what you're trying to get an answer to.



                13    23-106 general and supplemental allows that



                14    measurement of building height from the first



                15    finished floor in flood zones for single-family



                16    and duplex only, not for townhomes or



                17    multi-family.



                18         Q.  Right, right.  And what saying is -- and



                19    I probably -- let me -- I didn't artfully ask my



                20    question.  What I'm saying is as far as the



                21    application of -- because you notice -- or let me



                22    put -- put 23-106 aside.



                23         A.  Okay.



                24         Q.  Dealing with 3D, development standards,



                25    where they talked about building heights are
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                 1    measured from the uppermost part of the structure



                 2    to the average finished grade, my argument is



                 3    that specific language would apply to properties



                 4    or residential construction within the PUD.



                 5    Those properties are not located in the



                 6    floodplain?



                 7         A.  That is how we would measure building



                 8    height for a single-family or duplex that was not



                 9    measured in a flood hazard area.



                10         Q.  And that's the point of what I'm saying.



                11    That language is not useless language.  It does



                12    apply regarding residential construction within



                13    the PUD that's not located in the floodplain.  My



                14    argument is, is that there's -- as you testified



                15    earlier, there's nothing in the PUD -- the



                16    original PUD agreement that was previously marked



                17    as Exhibit Number 3 that deals with construction



                18    within a floodplain?



                19         A.  Correct.



                20         Q.  And when the PUD is pursuant to its own



                21    language and interpretation, when it's silent



                22    regarding a particular standard or regulation,



                23    you have to resort to the PUD -- you have to



                24    resort to the City's zoning ordinance, correct?



                25                  MS. CARY:  Object to the form.
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                 1         A.  Correct.



                 2         Q.  And more specifically to the zoning



                 3    ordinance under section 23-106 dealing with



                 4    article VII, supplemental regulation standards



                 5    specifically addresses that point that the PUD



                 6    agreement doesn't address.  Do you agree with



                 7    that statement?



                 8         A.  Yes.



                 9         Q.  And as far as the Nortons, you



                10    understand that we're in a lawsuit right now.  So



                11    we're trying to litigate the issues regarding



                12    maximum height and how you measure it within a



                13    floodplain.  And to the extent that we're able to



                14    work it out, the Nortons do plan to resubmit the



                15    plans regarding the original permit.  And



                16    obviously they would have to comply with removing



                17    the cupola as a necessary mechanical feature.



                18             But to the extent they do that and they



                19    resubmit the plans, the Nortons can still use the



                20    original permit and the revised plans as far as



                21    the City is concerned regarding the residential



                22    construction of their house on lots 408 and 407.



                23    Do you agree with that?



                24         A.  What I would agree with is that from a



                25    zoning perspective, I would review the plans the
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                 1    same as I did before if they were to resubmit at



                 2    any time.



                 3         Q.  Okay.



                 4         A.  I don't know about building codes.  They



                 5    may have changed over the five years.



                 6         Q.  Right.  That's fine.



                 7         A.  So from a zoning perspective as of right



                 8    now, nothing has changed in my mind.  I would



                 9    review it the same way as before if I were to do



                10    a review.



                11         Q.  And for the record, they can use their



                12    original permit that they got back in 2020.  And



                13    then when they submit a revised set of the plans



                14    removing the cupola or putting it under the 42



                15    feet, from a zoning standpoint, they would be in



                16    compliance.  Do you agree with that?



                17         A.  I would agree that they would need to



                18    reapply.  In 2020, we had different building



                19    software.  So they couldn't submit the same



                20    application, but they could apply with our new



                21    portal the same plans from a zoning perspective



                22    that could gain approval from a zoning



                23    perspective.



                24         Q.  Under the original permits?



                25         A.  The original documents included in the
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                 1    permit could be approved from a zoning



                 2    perspective without the cupola.



                 3         Q.  Thank you.



                 4                  MR. BELLAMY:  I have no further



                 5    questions.



                 6                  MS. CARY:  No further questions.



                 7                  (The deposition was concluded at



                 8    11:16 AM)
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